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THE AMERICAN RECOVERY AND

REINVESTMENT ACT OF 2009(“ARRA”)

Affordable Housing Impacts

1. Introduction
2. Summary of ARRA Statute
a. Non-Housing Tax Changes That May Impact Housing Deals
b. Summary of ARRA Housing Appropriations
¢. Summary of Housing Provisions of ARRA
i. Exchange Program
ii. Tax Credit Assistance Program (“TCAP”) - $2.25 Billion
3. ARRA Issues and Impacts
a. Exchange Subawards — Grants vs. Loans and Tax Impacts
i. Taxable income?
ii. Eligible Basis
iii. Depreciable Basis
b. Terms of Subawards
i. Recapture
if. Lien Priority

iii. Repayment

c. Disaster Credits and ARRA —




i. 2009 Disaster Credits
ii. 2008 Disaster Credits

d. Requirements for a Return of Credits
i. Finance Construction, Acquisition and Rehabilitation of Section 42
qualified low-income buildings
ii. Good Faith Effort to obtain investment commitments
e. Implications of “Federal Appropriations”

i. Applicability

1. TCAP Funds - must comply
a. Not HOME Funds

2. Exchange Funds - probably must comply

ii. Federal Requirements
1. Davis Bacon Wages
Section 504
Fair Housing
Uniform Relocation Act

i N

Environmental Requirements

f. TCAP Requirements
i. Fiscal Year Issues
ii. Expenditure Timing Requirements

g. Asset Management
i. TCAP & Exchange both require asset management _
1. State agencies must have asset management to ensure continued
compliance with Section 42 and the long-term viability of the
Project
2. What is Asset Management?
ii. Owner can be charged for asset management costs
iii. Asset management can be contracted out




h. How will Exchange Funds be Delivered
i. Must returned credits be identified all at once or can it be doneon a
rolling basis as projects that are returning credits are identified?

ii. When will funds be available from Treasury?
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Tax Credit Assistance Program

Program Description

The Tax Credit Assistance Program (TCAP)
provides grant funding for capital investment in
Low Income Housing Tax Credit (LIHTC)
projects via a formula-based allocation to State
housing credit allocation agencies. The housing
credit agencies in each State shall distribute
these funds competitively and according to
their qualified allocation plan. Projects awarded
low income housing tax credits in fiscal years

3¢ Information by State
3 Esta pigina en espafiol
& Print version

Related Information

» Grants
» Questions and Suggestions

2007, 2008, or 2009 are eligible for funding, but housing credit agencies must
give priority to projects that are expected to be completed by February 2012.
Seventy-five percent of TCAP funds must be committed by February 2010, 75
percent must be expended by February 2011, and 100 percent of the funds must

be expended by February 2012,

Eligible Applicants

The 52 State Housing Credit Agencies that administer the Low-Income Housing
Tax Credit Program are the only eligible applicants (the 50 states plus the District
of Columbia and the Commonwealth of Puerto Rico). No other organizations,
entities, or individuals are eligible for funding. Funding is by formula allocation to

the 52 eligible state agencies.
Funding Amounts

Total Funding: $2,250,000,000

Total Funds Allocated: $2,250,000,000
Total Funds Obligated: $0

Total Funds Expended: $0

See allocations by state

Content current as of 16 March 2009

@ Back to top
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BREAKING TAX NEWS BULLETIN

President Obama Signs Stimulus Bill That Includes Help for Affordable Housing

On February 13, 2009, both the House and Senate passed the American Recovery and
Reinvestment Act of 2009 (the “Stimulus Act” or the “Act”). President Obama signed the bill
mto law on February 17, 2009.

The major tax change for the low-income housing tax credit (“LIHTC”) industry is the new grant
program.

e LIHTC Credit Exchange. The Act allows States to exchange certain 2008 or 2009
LIHTC for grants that would then be used for buildings that would qualify under Section
42. Grants could be used in conjunction with an allocation of LIHTC or could be used on
qualifying projects that go forward without using any LIHTC.

The attached Tax Update Bulletin discusses how the new credit exchange program works and
provides commentary regarding the numerous questions created by the new program. The Tax
Update Bulletin also discusses other tax changes in the Act that are applicable to the housing and
tax credit industry including:

e Ability to Use Tax-Exempt Bonds or Subsidized Energy Financing with Energy Credit
Property

e Grants In Place of Investment Credit for Energy Credit Property

e Ability to Elect to Take Investment Tax Credit in place of Renewable Energy Production
Credit

¢ Extension of Renewable Energy Production Credit

e Reinstatement of 50% Bonus Depreciation

e Additional New Markets Tax Credit (“NMTC”) Allocations

e Debt Restructuring Help Through New Rules for Debt Forgiveness and Reacquisitions

Also attached is a Fact Sheet providing some information about some of the non-tax
appropriations portion of the Stimulus Act that will impact the housing industry. These include:

e $2.25 billion of HOME funds to fill gaps in LIHTC projects

e $2 billion Project-Based Rental Assistance for Section 8, 202/811 projects
e $250 million for Energy Retrofits for Section 8, 202/811 projects

e $4 billion Public Housing Capital Fund

e $1 billion CDBG

e $2 billion for Neighborhood Stabilization Program

e $1.5 billion Homeless Prevention
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A copy of this Bulletin, the Fact Sheet and the Act are available at http://www.att-
law.com/publication.html. References to “Code” in refer to the Internal Revenue Code of 1986,
as amended.

Additional Information — For questions related to the new legislation, please contact Glenn Graff
at 312-491-3313 or ggraff@att-law.com.

Tax Opinion Disclaimer — Please note that this Bulletin and the Fact Sheet are only summaries of
a long and complex statute. Please contact your tax advisor with respect to applying the new
rules. The Bulletin and Fact Sheet are not intended to be used, and may not be used by any
direct or indirect recipient, for the purpose of (i) avoiding any penalties that may be imposed on
such recipient, or (i) promoting, marketing or recommending to another party any transaction or
matter addressed herein.

Applegate & Thorne-Thomsen, P.C.

322 South Green Street, Suite 400
Chicago, IL 60607

312-421-8400

312-421-6162 fax
www.att-law.com
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TAX UPDATE BULLETIN

EXPLANATION AND COMMENTARY ON SELECT HOUSING
AND TAX CREDIT PROVISIONS OF THE STIMULUS ACT,

THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 (THE “ACT”)

1. Exchange Low-Income Housing Tax Credits (“LIHTCs”) for Grants (Act Sections 1404

and 1602)

For 2009 the U.S. Treasury will provide a grant to state housing credit agencies (“Credit
Agency”) and the Credit Agencies can then make subawards of the grant funds to projects.
The grant amount 1s equal to the following formula:

Grant Amount = 10 x 85% x LIHTC Amount Elected by State

Comment — This is equivalent to a project receiving 30.85 per LIHTC from a tax credit investor

a. Limit on Amount Exchanged — A Credit Agency can elect to exchange LIHTC up to the

following amounts: (i) 100% of unused housing credit ceiling for 2008, (ii) 100% of any
previously allocated LIHTCs returned to the State in 2009, (iii) 40% of a States 2009
LIHTC allocation, and (iv) 100% of a State’s share of the National Pool.

Comment — Allowing 100% of returned credits to be converted to grants, should help projects
which have received 2008 credits but have been unable to find a tax credit investor. With the
cooperation of the State, such projects should be able to return their 2008 Credits and instead
receive a grant.

Comment — Because of the technical nature of the exchange provisions of the Act and how such
provisions interact with the supplemental disaster area LIHTC created in the Emergency
Economic Stabilization Act of 2008 (“EESA”), it appears that the Act does not allow a State to
exchange any of the supplemental 2009 disaster area LIHTC. Furthermore, it is unclear if pre-
2009 allocations of disaster area LIHTC under EESA (or even GO Zone LIHTC) can be returned
in 2009 under IRS regulations. If such LIHTC could be returned, for example by the return of a
carryover allocation of disaster area LIHTC, then such LIHTC would be eligible for 100%
exchange under (ii) above. However, in an informal discussion with the IRS their position was
that because GO Zone and disaster area LIHTC are lost if not allocated by the end of the relevant
year, the result is that such supplemental LIHTC could not be returned in a subsequent year and
therefore such supplemental LIHTC are ineligible for exchange. The IRS acknowledged that this
area was unclear. Clarification of these areas will likely be a top priority for states with special
allocations of disaster area LIHTC or GO Zone LIHTC

b. Subawards of Grants — Grants are awarded to the Credit Agency and the Credit Agency

then makes a subaward of the grant funds to finance the construction or acquisition and
rehabilitation of Section 42 qualified low-income buildings.

Comment — Can grant funds be used for reserves and other project costs which are not
construction, acquisition or rehabilitation?







